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THE DEATH OF DIRECTOR E-MAIL?
Commentary

THE GENERAL RULE IS NOW LOUD AND CLEAR:

...the board of directors shall not conduct a meeting via a series of electronic
transmission, including, but not limited to, electronic mail.... CC 1363.05(j)

NO MORE EMAIL, REALLY?

The problem isn’t email.  The problem is group decision-making using email.  There are (at least)
two reasons this method of doing business is a problem for homeowner association Boards.

1. The Board of Directors makes decisions as a group.  Fundamental to group decision-making
in a Board context is the ability to speak and be heard concurrently in a common forum.  The
concurrent and collaborative process is a strength for the group. And, whether you agree or
disagree with that assumption, it is the standard by law.

2. Members have a right to observe their directors in action.  Decision-making via a series of
emails prohibits this member option.  Any short term convenience derived from email
decision-making eventually will erode member confidence in the integrity of the Board
decision-making process.  Even if members opt not to attend meetings, they know they can.
Take that option away and many of those same members will sense the Board is operating
“in secret.”  Then if the Board must confront some significant community challenge or make
a tough decision, “the silent majority” may be hesitant to support the Board at the time
member support is most needed.

DOES EMAIL HAVE ANY REMAINING ROLE? 

Given the extraordinary ease of using email and past abuses, some in the industry are proclaiming
the end of email for directors.  If emails could talk, they might quote Mark Twain:  “The reports of
my death are greatly exaggerated.”  Absolutely, email remains an effective communication tool
so long as it does not infringe upon or displace decision-making in a group meeting context.
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First, there is a statutory exception provided for true emergencies.  

[Emails] ... may be used as a method of conducting an emergency meeting if all members
of the board, ...  consent ... and if the written ... consents are filed with the minutes of the
meeting of the board. ...  CC 1363.05(j)

The minutes of such emergency decision-making should also include the reasons why it was
not possible to post four day notice and conduct a face-to-face meeting.  Similarly in the case
of an executive session the minutes should explain why two day notice and concurrent
communication was not possible.   

Second, email will remain a vital tool to transmit information.  There is no prohibition of Board
packets being distributed by email.  There is no prohibition on providing directors with other
information that will be useful to the decision-making process when the Board meets.  There is
nothing wrong with sharing information that will facilitate the making of decisions in a proper
meeting. 

_________________________________

For those who might  complain about the limitations imposed on use of emails, I suggest that their
time and energy would be better spent focused on increasing the efficiency of decision-making in
face-to-face meetings.  Directors have a fiduciary duty to their associations and a responsibility not
only to comply with the law but to concurrently interact and use the collaborative process in
decision-making.  
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